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Brethertons LLP is a 
pioneering legal services 
provider practicing all 
areas of commercial and
private client law. 

With 14 partners and approximately 
220 staff, working across four 
locations, the firm has been part of 
the community for over 200 years 
and is renowned not just for its legal
expertise, but also for its caring 
attitude and dedication towards 
its customers.

Brethertons is part of a new breed 
of legal service providers who focus 
less on telling customers how 
complex the law is and more on 
making it work to their advantage. 
That means its people, technology, 
knowledge management and 
professional development sit at the 
heart of the business, not on the 
periphery - they are integral to its 
customer care.

The firms legal expertise and 
knowledge is accentuated 
through creating unique customer 
experiences and working together 

as a team to provide tangible 
competitive advantage for its
customers, in every aspect of its 
service offering.

Having successfully embedded 
Lexcel and Investors in People Gold 
Standard principles within the
firms operational framework, the 
firm strives to deliver an exceptional 
service for its customers, and a 
fantastic working environment for 
its staff.

Brethertons have created a blend of 
expertise with the property sector 
in mind, providing a full legal service 
to the industry, all under one roof 
from residential leasehold law, 
property management and dispute 
resolution to company commercial 
and employment law.

The firm is committed to the 
industry and sharing the Knowledge 
Within, regularly writing blogs,
legal updates, white papers and 
hosting a range of webinars and 
seminars to encourage information
and best practice sharing.

Brethertons is proud to have been 
recognised in a number of awards 
and accreditations including:

•   Brethertons recommended in 
The Legal 500 UK 2018 and the 
Chambers and Partners UK 
2019 Guide

•   ERMA – Regional professional
of the year (2019) – Roger 
Hardwick –Highly Commended

•   ERMA – Solicitor Firm of the
year (2019) – Highly Commended

•    NOTB Property Management 
Awards (2018) – Legal
Service Provider of the Year 
–  Highly Recommended

•   NOTB Hot 100 (2018) – 3 
Brethertons employees
were named 

•   ERMA – Regional professional
of the year (2018) – Roger 
Hardwick – Winner

•   ERMA – Solicitor of the
year (2018) – Roger Hardwick 
– Winner

About Brethertons

To subscribe to the Brethertons database to receive industry updates and 
forthcoming webinar details visit:

www.brethertons.co.uk/site/knowledge-hub
or email: theknowledgehub@brethertons.co.uk

Proud platinum 
sponsors of
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Roger has extensive 
knowledge of 
statutory lease 
extensions, collective 
enfranchisement claims 
and the enfranchisement 
of leasehold houses.

He is frequently involved in 
proceedings before the First-tier 
Tribunal (Property Chamber) and 
Upper Tribunal (Lands Chamber), 
acting primarily for landlords and 
managing agents in connection 
with service charge disputes, 
applications to vary leases and 
applications to appoint a manager. 
Roger was named ERMA’s Solicitor 
of the Year in 2017 and 2018 and 
Regional Professional of the Year in 
2016, 2017 and 2018.

Roger has attended five advisory 
groups with the Law Commission 
to discuss their proposals to reform 
leasehold enfranchisement and the 
right to manage, respectively, prior 
to the issue of their consultation 
papers on both topics. Roger is 
also listed in the enfranchisement 
consultation paper as a member of 
the advisory group. 

He is also in discussions with 
HMRC, via ARMA, and a number 
of other interested parties, with 
respect to their recent guidance on 
the application of VAT to residential 
service charges, and also the ability 
of RMCs and RTM companies 
to claim the benefit of an Extra 
Statutory Concession, found in VAT 
Notice 48, at 3.18. A test case to 
challenge HMRCs stated position is 
looking possible.

Key contact: Roger Hardwick, Partner

Sources highlight Roger Hardwick 
as “one of the most knowledgeable 
professionals in residential leasehold 
law in England.”  He is also held 
in high regard for his pragmatic 
approach: “He fully understands 
not just the law and case law, but 
also the practical implications for 
landlords, tenants and their agents.
Chambers and Partners
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We have been working closely with the 
property management team at Brethertons 
for 10 years. We have always been impressed 
by their ‘customer care’ ethos and appreciate 
their understanding of our needs. The team 
throughout this time has remained consistent. 
Their flexibility in handling our customers’ 
diverse demands in a friendly and professional 
manner has been invaluable. It means  
that we can concentrate on delivering our  
core services.” 
 
“Having worked within the Property 
Management industry for many years, I have 
been faced with many different, sensitive 
and challenging scenarios.  I can honestly 
say that the ‘First Class’ advice and support 
the Brethertons Banbury team have always 
provided me with has been invaluable - they 
have literally been my saviour!   The team 
has always provided fast, excellent advice 
which is explained in an understandable 
way!  And furthermore, they genuinely care 
about providing the best service possible.  
Brethertons will continue to be our ‘Number 
One’ choice solicitors throughout many more 
years within the Property Management 
industry…” 
 
“I have worked with Brethertons for over 
10 years and have found their service to be 
extremely professional and all of their staff 
very competent.  They have acted on some 
very difficult cases and have given clear and 
reasoned advice throughout and across their 
departments.  Their staff are a pleasure to deal 
with and their fortnightly updates on cases are 
very helpful for both us and our clients.” 

“We have been using Brethertons solicitors 
to recover our clients Service Charge Arrears 
for several years now with great success.  The 
instruction process for new cases is straight 
forward and during the cases the staff at 
Brethertons always keep us fully updated and 
informed of all action being taken. All their 
staff are always very friendly and helpful also 
providing assistance on other matters falling 
outside the cases. Recovery of arrears is quick 
and without stress to our clients.”

“Brethertons Solicitors are our first choice for 
all of our debt recovery matters. We have a 
very challenging portfolio where we regularly 
need to request an individual approach and 
Brethertons are always able to put together 
a workable solution at short notice. Their 
reporting is tailored to our company’s needs 
and where we need additional resources, these 
are always provided. They have regularly gone 
over and above to provide legal assistance 
and a fast, effective debt recovery process. 
This is imperative to our business with the 
high levels of debt we need to recover all 
year round. Clients and customers are a huge 
focus for Brethertons and they do everything 
possible to resolve any complex matters we 
pass to them. We have also recently started to 
take advantage of the additional legal services 
Brethertons offer and find it refreshing that all 
our legal requirements can be met within one 
multi-disciplined organisation and via Lorna, 
our designated client contact. 

What our customers say about us
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Implementing reforms to the leasehold 
system in England – What happens next?

In its February 2017 White Paper: Fixing the Broken Housing Market, the 
government promised to “consult on a range of measures to tackle all unfair and 
unreasonable abuses of leasehold”; a promise which can be found in three short 
paragraphs on leasehold property, in a 106 page document. 

The first consultation paper, produced by the Department for Communities and 
Local Government in September 2017, proposed a ban on new leasehold houses, 
and mandatory peppercorn ground rents in all new leases. The government 
responded in December 2017, largely accepting those proposals.

In October 2018, a further consultation paper was produced by the Ministry for 
Housing Communities and Local Government, this time on the implementation 
of those proposals. Rather than a peppercorn ground rent, the paper proposed a 
nominal ground rent of £10. The paper contained a number of other proposals on 
the enforcement of the leasehold housing ban, and other measures designed to 
improve the lot of the leaseholder.

In June 2019, the government responded to the second consultation paper. A 
summary of its proposals can be found within this paper.
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Leasehold houses

As expected, the 
number of new 
leasehold houses 
entering the 
market has fallen 
dramatically following 
the government’s 
commitment to 
ban new leasehold 
houses and to make 
the ban take effect 
retrospectively to the 
date of its response to 
the first consultation 
paper; namely, 21 
December 2017.

Definitions
The government’s response 
to DCLG’s second consultation 
paper puts the “meat on the 
bones” of the proposal to ban 
leasehold houses; attempting 
to get to grips with some of 
the important technical detail, 
definitions and qualifying 
conditions.  

In essence, the ban will apply to 
any residential long lease of a 
house. 

A “long lease” will be one which 
is granted for a term exceeding 
21 years. 

Those who are familiar with the 
Leasehold Reform Act 1967 
will know that the definition 
of “house” is one of the most 
litigated questions in the field 
of leasehold enfranchisement, 
having made it to the House of 

Lords and the Supreme Court on 
multiple occasions. The paper 
proposes the adoption of a three 
stage test:

1. Is it a building (a built or 
erected structure, with 
a sufficient degree of 
permanence, which can be 
said to change the physical 
character of the land)?

2. Is it a single dwelling or unit 
of living accommodation 
(with no property above or 
below the house)? 

3. Is it (a) a self-contained 
building (i.e. one which 
structurally detached or (b) 
a self-contained part of a 
building (divided vertically 
and capable of being 
independently redeveloped).

The third test will be all too 
familiar to those who have 
experience with collective 
enfranchisement and right to 
manage claims: the test for self-
containment is almost identical, 
although the independent 
services requirement has been 
removed from the test for a 
“self-contained part”. Having 
recognised that the definition 
of “house” has historically been 
problematic, this is not the 
radical change many would have 
hoped for; although, because 
of the nature of the ban, a 
complete departure from the 
house / flat dichotomy has not 
been possible. 

Determining whether a building 
is “structurally detached” is not 
always straight forward. This 
has been highlighted by No. 1 
Deansgate (Residential) Ltd v 
No. 1 Deansgate RTM Company 
Limited [2013] UKUT 580 (LC); 
Albion Residential and, more 
recently, CQN North Block, with 
the latter resulting in a claim to 
acquire the right to manage a 
building failing on the grounds 
that part of the roof, and ramp, 
to an underground car park, ran 
underneath the building; despite 
the building being structurally 
independent (capable of standing 
on its own) and capable of being 
managed independently.

Developers could avoid the 
new legislation by designing 
overlapping buildings, 
basement car parks or other 
subterranean areas. In Holding 
and Management (Solitaire) 
Ltd v 1-16 Finland St RTM Co 
Ltd [2008] 1 Estates Gazette 
Law Reports 107, a right to 
manage claim failed because 
two parking spaces and a 
shutter door (representing 
approximately 2% of the floor 
area) ran under the neighbouring 
building. The Lands Tribunal held 
that “vertical division” meant a 
clean vertical division, and any 
amount of deviation (other than 
de minimis) would prevent the 
dividing line from being vertical. 
This is to be contrasted with 
the position under the LRA 
1967 where the overlap must 
be “material” to exclude the 
house from enfranchisement 
under the 1967 Act. This 
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problem was identified in the 
Law Commission’s consultation 
papers on the right to manage, 
and leasehold reform.

The new legislation could also 
be avoided by simply granting 
a lease of part of the house 
only (e.g. excluding the roof, 
foundations and structural 
parts, or granting a lease of the 
rooms within the house – the 
former is already quite common). 
Under the current legislation, a 
lease which excludes the roof 
and other structural parts will 
technically be a lease of a “flat” 
for the purpose of the LRH&UDA 
1993 and will not be a lease of a 
“house” the purpose of the LRA 
1967 (either because it is not 
the lease of the whole house, or 
because it is excluded by s.2(2) 
of the 1967 Act, which excludes 
overlapping premises).

It may be that the largest 
incentive to developers, to avoid 
“work arounds” of this sort, 
is the negative publicity they 
would receive by attempting to 
circumvent the legislation.

Remedies & Enforcement
The paper proposes two primary 
methods of enforcing the ban. 

First, it will not be possible to 
apply to register the grant of a 
new lease of a house at the Land 
Registry. That seems sensible.

Secondly, if any new leasehold 
houses are granted after 21 
December 2017, the leasehold 
house owner will have the 
right to enfranchise at no cost, 

as a means of redress. This is 
preferable to rendering the lease 
void, which would leave the 
purchaser of the leasehold house 
without any legal interest in 
property, despite having parted 
with a significant amount of 
money.

Exceptions
It has always been clear that 
there will be exceptions to 
the ban. We now have a clear 
indication of what those 
exceptions are likely to be.

Retirement homes are one of 
the more notable exceptions. 
While this type of housing may 
in many cases satisfy the future 
legislative definition of house, it 
is recognised that a retirement 
home itself forms part of an 
extensive facilities package 
which is best governed by the 
covenants set out within a lease. 

Shared ownership properties 
are also excluded, perhaps 
unsurprisingly (staircasing would 
be difficult to implement with 
a freehold property), as are 
National Trust properties, and 
“community-led” developments. 

It is not yet clear what 
“community-led development” 
will encompass but it is generally 
considered that it should be 
limited to property which 
is managed by Community 
Land Trusts, cohousing 
and cooperative housing 
developments and other similar 
not-for-profit organisations 
which are accessible for local 

residents and operate for the 
benefit of the wider community.

Head / Development Leases
The legislation will not apply 
to leasehold land, which 
was purchased before the 
government’s response to the 
first consultation paper. The 
government recognises that it 
would not be fair to prevent a 
developer, who has purchased 
a lease of land before it knew 
(or ought to have known) about 
the retrospective banning 
of leasehold houses, from 
developing and selling leasehold 
houses; since it cannot sell 
freehold houses, out of a 
leasehold title.

For any property developer or 
investor who has purchased 
leasehold land after 21 
December 2017, it is a case of 
caveat emptor (buyer beware). 
That will leave them with no 
option but to build apartment 
blocks, and sell the leasehold 
flats therein, or attempt an 
avoidance strategy of the sort 
discussed above. 

Service Charges and 
Management
One of the problems with 
freehold properties is that, with 
some exceptions, “positive 
covenants” (an obligation to 
actively do something, such as 
repair a property or contribute 
towards the cost of maintaining 
communal land and facilities) do 
not “run with the land”, which 

Leasehold houses
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means they are not enforceable 
against successors in title (i.e. 
purchasers / future owners) to 
the original freehold owner.

This means that obligations 
on the part of the house 
owner to maintain the house, 
and contribute towards the 
maintenance of communal areas 
and facilities, are more difficult 
to enforce.

The benefit / burden principle 
(the exception for charges 
which are necessary for the 
maintenance of the benefit of a 
right, e.g. the maintenance of a 
road over which a right of way 
is enjoyed) cannot always be 
relied upon, and lacks certainty; 
and estate rentcharges are 
not well understood, and 
the enforcement of estate 
rentcharges (possession, or 
granting a lease) can be onerous 
and may be enough to deter 

buyers. A covenant requiring new 
owners to enter into a deed of 
covenant with the estate owner, 
to comply with the terms of the 
transfer, is one way around the 
problem, but it is not uncommon 
to find that deeds of covenant 
have been lost or destroyed by 
owners or managers who did not 
appreciate their importance.

To address this issue, the paper 
proposes to permit the creation 
of new estate management 
schemes, which would give 
an estate owner the power to 
enforce estate rules and recover 
contributions from the owners 
of freehold houses, so long as 
house owners are afforded the 
same protection as leaseholders 
who pay a service charge. Estate 
management schemes are 
currently limited to a handful of 
developments (where it was felt 
(at the time) that a development 
should be protected from 

fragmentation as a consequence 
of enfranchisement claims) and 
it is not currently possible to 
create new estate management 
schemes. 

Careful thought will need to be 
given to the power to create new 
estate management schemes. 
Will it apply to all freehold 
houses, or simply new freehold 
houses? Will there be a time 
limit for applying to register an 
estate management scheme? 
How difficult will it be to apply 
to register a scheme, and will 
this deter the relevant person (or 
people) from applying to register 
a scheme?

Leasehold houses
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The paper confirms 
that legislative reform 
will restrict ground rent 
to a peppercorn in all 
new leases. This is to 
be contrasted with the 
consultation paper, 
which proposed a cap of 
£10. 

It confirms that “peppercorn” 
is to be interpreted as “zero 
financial value”. That is obviously 
correct. A peppercorn means just 
that: one corn of pepper. There 
are those who were querying 
whether “peppercorn” could be 
defined as £10 or £100. It could 
not.

Running alongside this is the 
Public Pledge for Leaseholders 
which contains a commitment 
by a number of freeholders to 
identify any existing leases in 
their portfolio which contain 
ground rents that double more 
frequently than every 20 years, 
and to contain the relevant 
leaseholders and offer to vary 
their leases. 

Exceptions
As with the ban on leasehold 
houses, there are a few 
exceptions to this rule. 

Mixed-use leases will be 
excluded from the legislation. 
This might include a live-work 
unit, or the lease of a shop at 
ground floor level with living 
accommodation above.

Retirement properties are 
excluded once again. The 
rationale is that there are fewer 
saleable units in retirement 
developments, in comparison 
to a traditional leasehold block, 
which reduces the profitability 
of such developments. Ground 
rents should be retained as 
an incentive to developers, 
to promote the growth of 
retirement villages, and used 
for investment in future 
developments.

With shared ownership 
properties, a rent will still be 
payable for the landlord’s 
retained equity, in the usual 
way; however, it will no longer 
be possible to charge a ground 
rent on top of that (other than a 
peppercorn ground rent).  

There will be a further 
exemption for “community led” 
developments.

Renewal Leases
Where a lease is surrendered and 
re-granted (for example, in order 
to extend the term of the lease), 
the new lease will have to have 
a peppercorn ground rent. That 
will bring an end to the practice 
of voluntary lease extensions, 
where the landlord negotiates a 
new ground rent in return for a 
lower premium. 

Although beneficial in a sense, 
it will not necessarily be in 
leaseholders’ interests – it 
removes the flexibility which 
would allow leaseholders to 

pay less up front, in return for 
agreeing to continue to pay a 
ground rent.

It should be remembered that 
certain variations will give rise 
to a surrender and re-grant by 
operation of law (whether or 
not there is expressed to be 
a surrender and re-grant); for 
example, increasing the term 
or altering the extent of the 
demised premises.

Enforcement
Other than exempted properties, 
ground rents in new leases 
which are above a peppercorn 
will be unenforceable in law. 

Leaseholders will be given a 
right to apply to the FTT for a 
refund of incorrectly paid ground 
rent and any associated costs, 
with no time limitations, and the 
Courts will be given the power to 
impose civil fines on freeholders 
who have contravened the 
legislation. 

Avoidance
The government will need to 
give careful consideration to the 
definition of “ground rent”, or 
consider expanding the scope 
of the legislation to cover other 
categories of charges.

Fixed (as opposed to variable) 
service charges or administration 
charges are currently outside 
the scope of the Landlord and 
Tenant Act 1985 and Schedule 
11 of the Commonhold and 

Ground rents
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Leasehold Reform Act 2002, and 
are not subject to any controls 
or limitations (for example, an 
implied test of reasonableness). 

A lease might, for example, 
require leaseholders to pay 
12.5% of the expenditure 
incurred by a landlord or 
management company in any 
accounting period (and towards 
which leaseholders are liable 
to contribute as a service 
charge), as the author has come 
across in one case. Or a lease 
might include for an express, 
mandatory 20% commission on 
buildings insurance premiums.   

Long-Term Consequences
There are two potential long 
term consequences, which the 
government would do well to 
consider:

The new legislation could 
unwittingly lead to a reduction 
in the value of existing leasehold 
interests (with valuable ground 
rents), which are seen as less 
valuable, or even onerous, 
by comparison. This may be 
compounded by the additional 
cost of extending the lease or 
enfranchising such properties.
Excluding any development 
value, new freehold reversions 
will not have a significant 
monetary value and are unlikely 
to be purchased for investment 
purposes, by institutional 
investors. There may be some 
value in the reversion, but that 
value will not be significant 
until the unexpired terms of 
the leases fall below 80 years 
(which, in a development where 
leases are granted for terms 
of 125 years or more, could 
be a long time). It is likely that 
developers will either retain the 
reversion or (more likely) seek 

to dispose of the reversion to 
the leaseholders and home 
owners in the development, to 
a leaseholder owned freeholder 
company. 

The growth of leaseholder 
owned freeholder companies 
and residential management 
companies is positive in many 
respects (home owners will 
increasingly be the master of 
their own fortune; at least, with 
respect to the management of 
their communities); however, 
where such companies incur 
expenditure which they are 
unable to recover, there is a 
real risk of insolvency, leaving 
the development unmanaged, 
uninsured, and unmaintained, 
with the freehold possibly having 
reverted to the Crown (who do 
not undertake any maintenance 
or insurance) as bona vacantia.  

Ground rents
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Leaseholders enjoy the 
protection of the Landlord and 
Tenant Acts 1985 and 1987, 
among other legislation. There 
are requirements to comply 
with statutory consultation 
requirements, demands must 
contain the landlord’s name and 
address and be accompanied 
by a summary of tenants’ rights 
and obligations, costs are only 
recoverable to the extent that 
those costs are reasonably 
incurred, there are various 
rights to information, and the 
First-tier Tribunal (Property 
Chamber) has the jurisdiction to 
resolve disputes (for example, 
relating to the recoverability 
and reasonableness of service 
charges).

With exception of estate 
charges under existing estate 
management schemes (which 
must be reasonable, and can be 
challenged in the FTT) and estate 
rentcharges (which, again, must 
be reasonable), freehold house 
owners have no equivalent 
rights.

The government will address 
this disparity by legislating to 
provide equal rights to freehold 
house owners. This will include 
a replication of the provisions 
of ss.18-30 of the Landlord 
and Tenant Act 1985; a right to 
apply to the tribunal to appoint 
a new manager to manage the 
provision of services covered 
by estate rentcharges; and 
extending the right to manage to 

cover freehold house owners as 
well as leaseholders.
That has to be right, but the 
legislation will need to be 
drafted carefully. The protection 
should not be limited to estate 
rentcharges, but should be 
extended to all positive freehold 
covenants. Consideration should 
also be given to regulating the 
enforcement options that are 
available in respect of estate 
rentcharges (for example, 
replicating s.81 of the Housing 
Act 1996 and s.168 of the 
Commonhold and Leasehold 
Reform Act 2002, so as to 
apply equally to proceedings 
to obtain possession, or grant 
a lease, pursuant to an estate 
rentcharge). 

Protection for freehold house owners
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The following practical measures 
will be introduced to promote 
transparency and offer an increased 
level of consumer protection in the 
sector: 

1. Where a leasehold property is 
in the process of being sold, 
freeholders and managing 
agents will have a maximum 
of 15 working days to provide 
a completed Leasehold Pack 
(LPE1). This will end the 
practice of freeholders and 
managers withholding LPE1s, 
pending the payment of 
disputed service charges, and 
tardy response times generally.

2. The fee for providing an LPE1 
will be capped at £200 plus 
VAT, with a supplemental fee of 
£50 plus VAT for updating the 
leasehold information where 
appropriate, and will (in any 
event) only be recoverable to 
the extent that it is reasonable.

It is not clear what the penalty will 
be for failing to adhere to the 15-
day time limit (if any), whether the 
form will need to be completed to a 
certain standard to satisfy the 15-
day limit, and what the position will 
be if it is not reasonably possible for 
the managing agent to answer all 
of the questions on the form.

A group of housing experts has 
been set up to review the services 
and standards provided by 
managing agents with a view to 
raising the standard of service that 
both leaseholders and freeholders 
receive across all aspects of 
management. 

Implementing measures to improve how 
leasehold properties are sold
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The proposals are not so much 
seeking to rectify a defect in 
the existing law, as they are 
seeking to address a perceived 
unfairness in the market. The 
concern is that purchasers, many 
of whom do not understand 
leasehold property, are being 
exploited by landlords and 
developers, who use leasehold 
houses, ground rent and other 
provisions in leases as a means 
of extracting an additional profit 
from leasehold home owners, 
without any knowledge of 
the “hidden” costs that often 
accompany the leasehold tenure. 
Landlords and developers would 
say that abuses only occur in a 
minority of cases.

The proposals would prevent 
home buyers from being 
exploited by high or onerous 
ground rents; at least, in new 
leases. 

Extending the same protection, 
controls, limitations and 

regulations, which apply to 
residential service charges paid 
by leaseholders, to freehold 
house owners, is very welcome, 
and long overdue. 
Making it mandatory to submit 
leasehold property information 
forms within a given time limit, 
at a set cost, will also make it 
considerably easier to buy and 
sell leasehold property (where, 
currently, the leaseholders are 
at the mercy of their landlord, or 
their agent or solicitor). 

However, the proposals do not 
comprehensively address the 
many other provisions which 
concern leaseholders and 
landlords alike; for example, 
covenants which prohibit 
alterations absolutely, or which 
prohibit alterations without the 
consent of the landlord. There is 
a strong case for introducing an 
implied term that, in all cases, 
alterations may be carried 
out with the prior written 
consent of the lessor and/or 

management company; that 
in such cases consent cannot 
be unreasonably withheld; and 
for that provision to extend to 
structural parts of the building 
immediately surrounding the 
flat, where those parts of the 
building are not included in the 
demise. Qualified and absolute 
covenants prohibiting pets, 
hard floors, and sub-letting also 
frequently give rise to disputes, 
and would benefit from further 
consideration, and potentially 
the imposition of implied terms 
or prescribed clauses. 

The OFT issued a guidance 
booklet on unfair terms in 
tenancy agreements, which has 
been withdrawn (following the 
replacement of OFT with CMA, 
and the coming into force of the 
CRA 2015). Something similar 
would be helpful here.

Comment

Roger Hardwick 
Partner
Residential Leasehold

Kirsten Taylor 
Chartered Legal Executive

Dispute Resolution
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Developers (and their solicitors) 
should ensure that they are 
ready to grant leases which 
comply with the new rules (in 
particular, no leases of houses, 
and with peppercorn ground 
rents). 

It would also be wise for 
developers to take care to 
ensure that the terms contained 
in new leases strike a fair 
balance between protecting 
the interests of the party 
who manages the block or 
development, and the interests 
of the home owner, to avoid 
terms which are deemed 
“onerous” impacting on sales.

Where estates comprise a 
mixture of flats and houses, with 
shared communal areas, care 
should also be taken to ensure 
that there are adequate (and 
fair) mechanisms in place, to 
provide for the recovery of the 
cost of maintaining communal 
areas and facilities from all home 
owners.
Institutional investors who 
invest in freehold (and 
intermediate leasehold) 
reversions should be aware 
that their supply of investment 
opportunities will be restricted 

in the future, while the value 
of ground rent investments is 
uncertain at best, particularly 
in the light of the Law 
Commission’s consultation paper 
on leasehold enfranchisement. 

Freeholders, management 
companies, and their solicitors 
and/or agents should ensure 
that they have sufficient 
resources and mechanisms in 
place to respond to leasehold 
property enquiry forms promptly 
and accurately.

If the proposals are accepted, 
the number of residential 
estates which are managed 
by leaseholder owned 
companies (whether residential 
management companies, RTM 
companies or commonhold 
associations) may well increase, 
with a corresponding decrease in 
the number of residential blocks 
and estates which are owned 
and/or managed by developers 
and institutional investors. 

Practitioners who operate 
in this area may, therefore, 
see a change in their primary 
client base. Leaseholder 
owned companies have to be 
particularly careful, when it 

comes to understanding what 
costs they are able to recover, 
as they frequently have no 
other revenue stream, and 
are therefore more prone to 
insolvency.

It is always difficult to anticipate 
what will happen next. It is 
important not to see this 
consultation paper in isolation. It 
is part of a much broader range 
of proposed reforms, which 
include the Law Commission’s 
proposals to reform leasehold 
enfranchisement, and to 
“reinvigorate” commonhold.

Ultimately, if the proposals 
are accepted, and work as 
expected, leasehold houses 
and ground rent will gradually 
become a thing of the past; 
it will be cheaper and easier 
for leaseholders to extend 
their lease or purchase their 
freehold; commonhold will 
finally take off as an alternative 
to developments comprising 
freehold reversions and 
leasehold units; and it will 
be easier for leaseholders to 
challenge unfair terms in their 
leases. However, that is a big “if”.
   

Looking to the future

If you would like any further advice on the proposed reforms, 
if you believe you have received negligent advice in relation 
to leasehold properties previously or if you are a Developer 
wishing to clarify what your obligations are in relation to 
possible Lease variation going forward, please contact 
Roger Hardwick in our  Residential Leasehold Team on  
01295 270999. 

Next step
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Sign up

Regular Updates
Brethertons senior lawyers regularly write blogs and articles to keep you up-to-date with 
changes in legislation, case law as well as offering insights into industry topics.

White Papers
Brethertons senior lawyers and partners have written a number of novel and thought 
leadership white papers, covering key topics and issues within the industry. 

Webinars
Brethertons host a series of webinars to keep you abreast of changing legislation and 
industry hot topics. The presentations will last one hour and are followed by the chance to 
ask questions, raise specific topics and share opinions. There is no need for special equipment 
other than a telephone with a hands free facility and a computer with an internet connection. 
Upcoming webinars are listed on the Brethertons website. 

Infographics
Brethertons have created a series of infographics to illustrate different process flows to 
increase knowledge and awareness.

To receive updates, infographics showing legal process flows, 
white papers and webinars visit our website and subscribe 
today:

www.brethertons.co.uk/site/knowledge-hub
 @brethertonsllp
Brethertons Solicitors LLP

PAGE 16

www.brethertons.co.uk/site/knowledge-hub/



PAGE 17RESIDENTIAL PROPERTY MANAGEMENT

www.brethertons.co.uk/site/knowledge-hub/

Banbury office
Strathmore House

Waterperry Court
Middleton Road

Banbury
OX16 4QD

Tel: 01295 270999

Bicester office
Franklins House
Manorsfield Rd

Bicester 
OX26 6EX

Tel: 01869 252161

Rugby office
Montague House

2 Clifton Road
Rugby

CV21 3PX
Tel: 01295 270999

London office (By Appointment Only)
Golden Cross House

8 Duncannon St
London

WC2N 4JF
Tel: 0203 7553247

www.brethertons.co.uk
www.brethertons.co.uk/site/knowledgehub

@LeaselawTKW 
UK Residential Property Management Group


