
Clinical Negligence 
 
The decision to bring a clinical negligence claim is often an emotional one since you have 
put your trust in the medical profession but when you feel that something has gone wrong 
with your treatment or care you may be looking for an explanation as to what has 
happened. It is important to understand what can be achieved through the process of 
bringing a clinical negligence claim and ultimately the aim is to recover compensation to put 
you back in the position you would have been had the negligence not occurred. If your main 
aim for bringing the claim is to seek an apology or a change in the way in which future 
treatment is provided then this may not be something that can be achieved through the 
litigation process. However, an apology is sometimes received as part of the settlement in a 
clinical negligence claim but it cannot be guaranteed. 
 
If your main aim is to seek an apology then you may be better placed initially in making a 
complaint to the NHS complaints system. Complaints should be made within 12 months of 
the date of the event that you are complaining about and whilst the time limit can 
sometimes be extended it is best to make the complaint as soon as possible. The Trust will 
then have 20 days in which to respond to the complaint, although often they will require 
more time to provide a full response. If you are not happy with the outcome of your 
complaint then you are able to ask for the matter to be reviewed by the Parliamentary and 
Health Service Ombudsman who is independent of the NHS. Whilst a complaint is being 
investigated you cannot instruct solicitors to investigate a clinical negligence claim and 
therefore any complaint will need to be made prior to you instructing us in your case. 
 
To be successful in a clinical negligence case you must prove the following: 
 
1. That you were owed a standard of care – this will almost always be satisfied in the 

clinical negligence setting. 
 

2. That there was a breach of that duty – i.e. that the standard of care provided to you 
fell below that of the reasonable practitioner. 

 

3. That the breach of duty has caused your injury. 
 

4. That as a consequence of the injury you have suffered loss. 
 

There are strict time limits imposed in bringing clinical negligence claims and you have three 
years from the date of the negligence or the date of knowledge of the negligence in which 
to issue Court proceedings. If you are under 18 at the time of the negligence, you will have 
until your 21st birthday in which to issue Court proceedings. 
 
The way in which clinical negligence claims are funded has changed following the 
implementation of Legal Aid Sentencing and Punishment of Offenders Act (LAPSO) and it 
means that Legal Aid is no longer available save for a small category of birth injury claims. 
The majority of cases are funded either by Legal Expenses Insurance (LEI), which may be 
available under your home insurance or via no win no fee agreements. It is important if you 
are to pursue a claim under a no win no fee agreement that you are protected should you 
lose your claim from being responsible for disbursements such as experts’ fees which can be 
substantial in spinal cord injury claims. We can advise you further in relation to this and 
please see the Legal Expenses Insurance (LEI) section on our website. 

http://www.nhs.uk/choiceintheNHS/Rightsandpledges/complaints/Pages/NHScomplaints.aspx


The time in which it takes to settle a clinical negligence claim can be substantial because of 
the timings involved in obtaining and collating your entire medical records and instructing 
eminent experts who often have long waiting lists. If there is a denial of liability we will 
engage in “stocktake” with the Defendant but if we are unable to resolve the liability aspects 
we will issue court proceedings. In a typical case you can expect the following sequence of 
events:- 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
In a typical clinical negligence claim it can take three years in which to investigate the 
liability aspects and then be able to quantify the claim. 

Instruction in case 
 

Obtain medical records  
 

Collate medical records and prepare medical chronology 
 

Prepare liability Witness Statement 

Instruction of expert 

Conference with Counsel and the experts to test the expert evidence 
 

If there are sufficient merits Letter of Claim prepared 
 

Letter of response due within 4 months 
 

If denial of liability issue Court proceedings- following 
review of the LOR with experts & counsel 

 

CMC – setting directions leading up to trial 

Notification letter is sent to the Defendant outlining 

the allegations being investigated 



 
You might also like to read other factsheets we have made available via our website such as 
Liability, Quantum, Interim Payments, Expert Witnesses, Lump Sums and PPOs, 
Personal Injury Trusts, Life Expectancy and The Schedule of Loss. 
 
Contact us: 
Banbury office: 01295 270999 
Bicester office: 01869 252161 
London office: 0203 7553247 
Rugby office: 01788 579579 


